
CORPORATE OFFICE, TAXATION SECTION
1ST FLOOR, BHARAT SANCI{AR BHAWAN

JANPATH.  NEW DELHI-110 OO1

No. 1oO2-I5l20 1 1- 12 lTaxationIBSNL/ 5 V L Dated:  l07 l2OI3

To 2 t 'on -  z t " lb

The Chief General Managers,
1. All Telecom Circles/ Metro Telephone Districts/Maintenance Regions/ Project

Circles
2. Task Force/ Data Network/ NCtrS/QA/ T&D7 Telecom Stores/ Telecom

Factories/ CPAO (ITI Bills) I If Project Circle
3. ALTTC/BRBRAT'rc INATFM
4. A11 PGMs/Sr.GMs/GMs, BSNL Corporate office

Sub.: Appticability of Senzice Tax on the services provided in J&K and received
from J&K in light of the Place of Provision of Services (POSI Rules, 2Ot2 -
reg.

Ref i -This  of f ice le t ter  No.1002 - I5 l2O1 1- l2 lTaxat ion lBsNl /313 Dated:  17 l08 l2OI2

Kindly refer to the letter cited under reference whereby Place of Provision of
Services (POS) Rules, 2OI2 issued vide Notification No. 28/2}l2-Service Tax Dated
20.06.2012 by DOR, MOF, GOI was circulated for i ts implementation by the BSNL
Circles/ field units. Further, this matter has been examined in_ consultation with Tax
consultants M/" Ernst & Young Pvt. Ltd. since this rule has been newly introduced in
Budget 2OI2 and it affects Service Tax and Cenvat Credit issues.

The relevant provisions in this regard are explained below:

apply to whole of India except the state of Jammu and Kashmir. Further, as per
clause 27 of Section 658, 'India' has been defined to mean;

"(a) The territorg of the Union as referredto in clause (2) and (3) of article I of
the Constitution;

(b) Its territorial taaters, continental shelf, exclusiue economic zone or anA
other maritime zone as defined in the Territoial Waters, Continental Shelf,
Exclusiue Economic Zone and other Maritime Zones Act, 7976 (SO of 1976);

(") The seabed and the subsoil underlging the territorial utaters;

@) fhe air space aboue its territorg and territorial utaters; and

(e) The installations, stntchtres and uessels located in the continental shelf of
India and the exclusiue economic zone of India, fo, the purposes of
prospecting or ertraction or production of mineral oil and nahtral gas and
supplg thereof;"

Thus, as per the definition of India given
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in the Act, J&K would form part of India.
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territory to which the provisions of this chapter shall apply i.e. whole of India

exclud.ing the State of J&K'

, N o n - t a x a b l e t e r r i t o r y , h a s b e e n d e f i n e d . i n s e c t i o n 6 5 8 ( 3 5 ) o f t h e A c t a s t h e

territory other than the taxabre territory i.e. J&K and all other territory outside

India.

butconst i tutesthenon.taxableterr i tory.

In light of the above, clarification on the above noted. subject pursuant to introduction

of place of provision of services (pos) Rures, 20 12 tn the context of BsNL is as follows

which have been categortzed.into two'parts'i.e.(i) when BSNL is the service Provider

and. (ii) When BSNL is the service recipient'

Ca tego ryA : -WhenBsNL is thesenr i cep rov ide r

The service tax liability arising on BsNL as a service provider, in the context of J&K'

has been analYzed as follows:

cq"se r- sentrce prourderBsJvL rn taxabre terrrtory; serurce reciplent ln J&K

B5NL located. in taxable territory would be 1ocation of service recipient''

definition prescribed und.er Rule 2(i) of the pos Rules, on a case to case basis

depending uPon:

- constitution of the recipient (individual or body corporate etc); and

- Location of usage of service

territory. Accordingly, if the location of the service recipient as per the above

mentioned definition and indicators is determined to be J&K, place of provision

wouldfalloutsidethetaxableterritory.

recipient in J&K would, not attr."l th" levy of service tax, as the charging section

668 states service tax shan be leviable on services prouided u)ithin the taxable

terntorg.

(discussed in Category: B), a service qualifies aS export only when it is,provided to

. ,""ipient located"ouisid.e India, among other conditions'
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As discussed above [at page 1 & upper part of page 2], since J&K is covered within
the meaning of lndia', the above mentioned condition for export is not fulfrlled. In
other words, a recipient located in J&K does not qualify as a service recipient
located outside India. Accordingly, services provided by BSNL to a recipient having
subscription in J&K would not qualify as an export.

Consequential impact on Cenvat Credit Rules. 2OO4:-

BSNL in taxable territory in this case would qualify as 'exempted service' within
the meaning of Cenvat Credit Rules, 2OO4.

Case 2- Sentlce proalder BSJVZ in J&K; sentlce reelplent ln J&K

2(h) of POS Rules,2 OI2 has to be understood which is given below:

(a).uhere the seruice prouider has obtained o single registration, whether
centralized or otheruise, the premises for which such registration has been
obtained;

(b).uhere the seruice prouider is not couered under sub-clause (a):
(i) the location of ttis buslness establlshment; or

(ir) uthere the seruices are prouided from a place other than the buslness
establishment, that is fo saU, a Jtxed esto.bllsltment elsetahere, the
location of such establishment; or

(iir) tuhere seruices are prouided from more than one establishment, whether
business or fixed, the establishment most directlg conceryLed uith the
prouision of the seruice; and

(iu) in the absence of such places, the usual place of residence of the seruice
prouider.

The meaning of the phrases 'business establishment' and 'fixed establishment'has
not been defined in the Law; however, in the Guidance Note issued by the
Government, the meaning has been explained. The same has been reproduced
below:

'Business esfablishmenf is the place where the essential decisions concerning
the general management of ttrc business ere adopted, and uthere the functions
of its central administration are carried out. This could be the head office, ar a

factory, or a workshop, or shop/ retail outlet. Most significantlg, tlrcre is onlg
one business establishment that a seruice prouider or receiuer can haue.

'Fixed establishment' is a place (other than the business establishment) which
is characterized bA a sufficient degree of permenence and suitable structure in
terms of human and technical resources to prouide the seruices that are to be
supplied ba it, or to enable it to receiue and use the seruices supplied to it for
its oun needs.
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registration, the location would need. to be determined in accordance with other

clause (b) of the definition above'

case 4 below). A" thelocation of busin""" 
""t"biishment 

of the service provider is

J&K in this case, accordingly, the location of BSNL in this case would be outside

the taxable territory.

provisions of Finance Act would. not be applicable as section 64(1) of the finance

Act, lgg4 states that the provision" of ihe chapter shall apply to the whole of

India, except J&K. That is to Say, the provisions governing levy of service Tax are

not applicable to service providers located in J&K'

irrelevant.

service recipient in the instant case would be

attract the levY of Service tax'

cases- sentlce proalder BSNL tn J&K; sentlce reelplent ln toxable tertltory

the turable territory (as explained in case 2 above)'

case as the provisions of lh" pirrance Act, rgg4 apply to the whole of India, except

J&K (as discussed in case 2 above). That is tb- say, the provisions governing

Service tax 1e',ry are not applicable to service providers located in J&K'

irrelevant.

ca"se 4- sentlce proulderBslrL ln taxahte terrttory; sentlce reclplent BSNL tn J&K

territory, and BSNL in J&K, and the taxability of transactions between the two

would need to be analyzed in light of the Explanation 3(b) to the definition of

service under section 65F,(44) of the Finance Act, 1994'

territory and any of his establishment in non-taxable territory shall be treated as

distinct persons for the purpose of the Finance Act, L994'

since J&K does not fall within the meaning of 'taxable territorY" BSNL in J&K

qualifies as an establishment of BSNL located in non-taxable territory'

Accordingry, B5NL in taxabre territory say Karnataka, and BSNL in J&K would be

two distinct persons for the purpose tr slrvice tax. Therefore, the flow of activities

between the two, in exchange of a consideration, would need to be analyzed with

regard to its taxability' 
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territory. Accordingly, the place of provision of services provided by BSNL in
taxable territory would be outside the taxable territory.

Consequential impact on Cenvat Credit Rules, 2OO4:-

'exempted services' and there would be requirement of reversal of Cenvat credit.

Category B: When BSNL is the serrrice recipient

The liability arising on BSNL in capacity of a service recipient under reverse charge
mechanism has been analyzed, read with Notification No. 30 l20 12-ST dated
20 l06 l2OI2,  3S fo l lows:-

Case 7- Sentlce reclplent A,SJVL ln taxable terrltory; sentlce proalder ln J&K

services other than the services specified under the negative list provided or
agreed to be provided within the taxable territory.

Dated 20.06.2012 it follows that in cases where services are received by r person
located in the taxable territory, from a person located outside the taxable territory,
Service tax shall be deposited by the serwice recipient, provided the place of
provision of such services is within the taxable territory

i.e. non-taxable territory, then BSNL would be liable to deposit the Service tax
with the Government, as per the reverse charge mechanism (provided place of
provision of service procured is within the taxable territory).

Case 2- Sentlce reclplent BSJVL tn J&K; setttlce proalder outslde Indla

case, the location of service recipient i.e. BSNL J&K circle would need to be
determined.

Since in this case, the services are being used by BSNL at its business
establishment i.e. in J&K, the location of service recipient i.e. BSNL in J&K would
be outside the taxable territory.

Finance Act, 1994 relating to payment of Service Tax under reverse charge
mechanism [Section 68(2) of Finance Act, 1994 read with Notification 30 l2OI2-
STdated 20 l06 l2OI2 I would not apply to BSNL in J&K.

procurement of services from a person located outside India.

( o'7
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Case 3- Serulce reclplent BSJVZ ln taxable terrltory; sentlce piroalder BSAIL tn J&K

As discussed in Category A - Case 4, an establishment of a person in taxable

territory and any of hL establishment in non-taxable territory shall be treated as

distinci persons for the purpose of the Finance Act, 1994.

In the instant case, the location of the serwice recipient i.e. BSNL in Karnataka

would be within the taxable territory as the service is being used at a place other

than business establishment (i.e. BSNL Delhi). Accordingly, the place of provision

of services is within the taxable territory.

Since services are received by a person located in taxable territory i.e. BSNL

Karnataka, from a person located in non-taxable territory i.e. BSNL in J&K, the

service recipient i.e. BSNL in Karnataka, would be required to deposit Service tax

on the services procured from BSNL in J&K (in accordance with Section 68(2) of

Finance Act, tgg+ read with Notification 30l2O12-ST Dated 20l06l2OI2).

Cenvat credit imPlications

As discussed in Category A- Case I, 2, 3 and 4, tlne service provided by BSNL is

not leviable to Service tax.

However, the senrices provided. und.er only Case 1 and 4 would qualify the

definition of 'exempted slrvice' in terms of Cenvat Credit Rules, 2OO4. Case 2 and

3 would not quahfy a" 'exempted services' as any service provided from J&K is

outside the ambit of the Finance Act, 1994 [vide Section 64(I) of Finance Act,

19941and the cenvat Rules do not apply on the same.

Rule 6 of Cenvat Credit Rules, 2004 prescribes that a service provider engaged in

providing such exempted. services is not eligible to avail the Cenvat credit on input

iervices used for the provision of such exempted services.

Further Rule 6(3) of Cenvat Credit Rules, 2OO4 provides that where a service

provider is engaged in providing both taxable and exempt services and does not

maintain 
""p"iate 

books of accounts, the service provider would be required to

pay an amount computed as per the provisions prescribed under the said rule

[presently @6%].

Since BSNL (located in taxable territory) is engaged in provision of both taxable

services (telecommunication serwices) .td exempted services [Category A- Case 1

an64], itwould be required to pay proportionate Cenvat credit in accordance with

provisions of Rule 6(3i of Cenvat Cieait Rules, 2004, to the extent of provision of

such exempted serwices.

Thus, BSNL would be
with respect to common

required
inputs/

/
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to pay a proportionate amount of Cenvat credit
inputs services used by BSNL J&K circle.
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In view of above,
the table below:
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Summary

for easY reference, the same are presented in tabular form in

Servlce tax not
required .tg bl
deposited bY BSNL

Table-I

Whether qualifies
as export/
import/ exemPted

Particulars

Service tax not
required to be Paid bY
BSNL
Reversal of Cenvat
Credit required - as

er Rule 6(3

Exemptedffiritory(excePt
J&K); reciPient in J&K

Frvice tax not
iequired to be Paid bY
BSNL
Cenvat reversal not
required

(Provisions of
F inance Act not
applicable in J&K)

; reclplent ln

ice tax not

b"rlti;."u 
to be Paid bY

Cenvat reversal not
required

(Provisions of
Finance Act not
applicable in J&K)5ti"J o.t service reciPient)

BSNfinTgK; reciPtent rn
taxable territory
(reverse charge habrlfiY qraY

Servrce tax not
iequired to be Paid bY
BSNL
Cenvat reversal
required- as Per Rule

BS-Ntin taxable territory ; Exempted

recipient BSNL J&K

Seruicatax required to
be deposited bY BSNL
undei reverse charge

Import
(Prbvided the POP
is within taxable

@taxable
territory, service Provider in J&K

applicable in J&K-
i.-e: reverse charge
orovisions not
hppl icable,on L-t  )
r6iipi.nts located in

(Provisions of
Finance Act notpioviaer outside India@${tK,servrce

ffice tax requqqg-lo
U"-aeposited bY BSNL
in tax-able territory,
under reverse ch

RAipGntBSNL rn taxabte
terntory; service Provider BSNL
in J&K

Contd.. .B
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On the basis of the above discussion, on an illustrative basis, various scenarios along

with the Service tax implication, when telecommunication services are provided by

BSNL to indiuiduat subscribershave been examined. and presented in Table II below:-

Table-II

I Call bv BSNL subscriber of J&K, to BSNL
subscriber I any other subscriber in
(seruice prouider BSNL J&K)

J&K
Outside the purview of

the Act

2 Gtt by BSNL subscriber of J&K, to BSNL
subscriber in Delhi
(seruice prouider BS

Outside the Purview of
the Act

3 Gtt by BSNL subscriber of J&K on roaming

in Delhi, to BSNL subscriber I other

subscriber in J&K
(seruice prouider BSNL :l*n

Outside the Purview of
the Act

4 ffiiUigSNL subscriber of J&K on roarning
in Delhi, to BSNL I other subscriber in Delhi
(serace prouider BSNL J&K)

Outside the purview of
the Act

5 Call by BSNL subscriber of Delhi, to BSNL

subscriber I other subscriber in J&K
(seruice prouider BSNL Delhi)

Taxable service

6 C"11 bV BSNL subscriber of Delhi on roaming

in J&K, to BSNL subscriber in Delhi
(seruice prouid,er BSNL Delhi)

Taxable service

7 cw uy BSNL subscriber of Delhi on roaming

in J&k, to other subscriber in J&K
(seruice provider BSNL Detfu) -

Taxable service

8 @ subscriber of Delhi on ioaming

in J&K, to other subscriber in Delhi
(seruice prowder BSN

Taxable service

I C"tt Uy BSNL subscriber of Delhi to other

BSNL subscriber of Delhi roaming in J&K
(seruice Prowder BSNL Delhi) -

Taxable service

,f
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In view of above, it is requested ro kindly go
clarifications and contents of the same may be brought
taking necessary action.

This issue with the approval of GM (Taxation).

through the above mentioned
to the notice of all concerned for
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